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— TO  THE  — 

GRANT  CLUB  OF  THE  FIRST  WARD  OF  CINCINNATI, 

SEPTEMBER  3,  1868, 

/ 

— ON  THE  — 

V 

Reconstruction  of  the  Southern  States. 

\ 

f 

I 

\ 

CmCINXATI : 

EOBEKT  CLARKE  & CO.,  Printers, 

65  West  Fourth  Street. 

1868. 


SPEECH 

OF 

Hon.  W.  Y.  Gholson. 


' Fellow-Citizens;  I propose  for  the  subject  of  my  remarks 

certain  portions  of  the  last  Democratic  platform.  That  platform 
consists,  first,  of  a preamble;  second,  of  certain  demands;  and 
third,  of  certain  declarations.  In  the  preamble,  the  Demo- 
cratic party  in  National  Convention  assembled,  is  spoken  of  as 
“ recognizing  the  questions  of  slavery  and  secession  as  having 
been  settled  for  all  time  to  come  by  the  war,  or  the  voluntary 
action  of  the  Southern  States  in  constitutional  conventions 

assembled.”  Among  the  demands,  the  first  is  the  following: 

\ ' ‘‘  Immediate  restoration  of  all  the  States  to  their  rights  in  the 

Union  under  the  Constitution,  and  of  civil  governments  to  the 
A-nierican  people.*^  And  among  the  declarations,  is  the  follow  - 
ing:  “We  regard  the  reconstruction  acts  (so-called)  of  Con- 
gress, as  such,  iisuspations  and  unconstitutional,  revolutionary 

and  void.” 

All  these  extracts  from  the  Democratic  platform  have  a bear- 
ing upon  one  and  the  same  question.  That  wdiich  involves  the 
power  of  Congress  to  provide  for  the  reconstruction  of  the 
Southern  States.  The  first  tells  us  that  the  question  of  seces- 
sion has  been  settled,  and  from  what  follow^s,  we  necessarily 
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infer,  against  the  right  of  a State  to  secede.  It  also  follows, 
if  a State  has  no  right  to  secede,  force  may  be  applied  to  pre- 
vent secession,  or  to  prevent  attempted  secession  from  becoming 
actua  . This  necessarily  involves  the  power  of  coercion.  If 
secess  .on  be  wrong  coercion  is  right.  And  it  can  not  be  ques- 
tione( . or  denied  that  the  power  to  coerce— or  to  prevent  by 
the  n quisite  means  the  success  of  attempted  secession — resides 

in  Coagress. 


have  here,  in  the  Democratic  platform  itself,  the  pre- 
mises given  wdiich  fully  sustain  the  conclusion,  that  Congress 
has  the  power  to  provide  for  the  reconstruction  of  the  South- 
ern S:ates. 

Th  jy  made  the  attempt  to  secede— to  thwart  that  attempt, 
to  pr(!vent  its  actual,  if  not  legal  and  constitutional  accomp- 
lishment, Congress  was  called  upon  to  decide  and  determine 
what  means  should  he  used,  how  they  should  be  used,  when 
their  employment  should  cease.  There  surely  can  be  no  prin- 
ciple more  plain  or  better  settled  than  this— that  where  a power 
is  vef  ted  in  Congress,  and  there  is  no  express  provision  as  to 
the  mode  of  its  exercise — both  the  choice  and  the  use  of  means 
rests  in  the  discretion  of  Congress.  So  Congress  must  neces- 
sarih  determine  when  the  use  of  the  means  has  been  success- 
ful. If,  for  example,  the  pressure  of  physical  force  be  necessary 
to  prevent  secession,  Congress  must  determine  when  that  pres- 
sure may  be  safely  or  properly  removed  ? If  milder  measures 
may  be  substituted.  Congress  must  determine  what  those 
meas  ures  shall  be,  and  when  they  may  be  taken.  If  Congress 
had  ihe  power  to  prevent  the  attempted  secession  of  the  South- 
ern States,  its  authority  in  the  matter  would  not  properly  cease 
until  the  full  restoration  of  those  States  to  all  their  former  rela- 
tions as  States  in  the  Union.  It  is  a necessary  consequence 
that  to  produce  this  result  there  must  be  legislation,  and  so  far 
as  ai  y such  legislation  is  not  prohibited  by  the  Constitution,  its 
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nature  and  character  must  be  left  to  the  discretion  of  Con- 
gress. 

Attempts  have  been  frequently  made  to  limit  the  selection, 
by  Congress,  of  the  means  to  carry  its  powers  into  effect,  and 
among  others,  by  a technical  construction  of  the  words  “ neces- 
sary and  proper,’’  in  the  clause  added  to  the  enumeration  of 
the  powers  conferred  upon  Congress.  And  on  the  occasion  of 
one  of  those  attempts,  and  in  relation  to  that  clause.  Chief 
.Tustice  Marshall  said;  “To  waste  time  and  argument  in  pi o- 
ving  that,  without  it.  Congress  might  carry  its  powers  into 
execution,  would  be  not  much  less  idle  than  to  hold  a lighted 
taper  to  the  sun.  As  little  can  it  be  required  to  prove,  that  in 
the  absence  of  this  clause.  Congress  would  have  some  choice 
of  means.  That  it  might  employ  those  which,  in  its  judg- 
ment, would  most  advantageously  effect  the  object  to  be  accomp- 
lished. That  any  means  adapted  to  the  end,  any  means  which 
tended  directly  to  the  execution  of  the  constitutional  powers 
of  the  Government,  were  in  themselves  constitutional.’ 

The  first  demand  in  the  Democratic  platform  is,  for  the 
“ immediate  restoration  of  all  the  States  to  their  rights  in  the 
Union,  under  the  Constitution.”  It  is  doubtless  here  meant 
that  the  States  which  attempted  to  secede,  are  now  entitled  to 
an  immediate  restoration  to  the  same  rights  in  the  Lnion, 
under  the  Constitution,  as  if  they  had  made  no  such  attempt. 
But  how  this  is  to  be  immediately  accomplished,  and  by  what 
means  and  in  what  mode,  we  are  not  informed.  Hor,  indeed, 
are  we  informed  in  which  of  its  different  senses  the  word 
“States”  is  employed.  It  may  mean  the  territory — as  when 
you  look  at  a map  of  the  United  States,  you  say  that  is  the 
State  of  South  Carolina,  or  it  may  mean  the  territory  with  its 
inhabitants,  or  it  may  mean  a political  society  composed  of  the 
people  and  those  who  govern  them,  and  of  which  society  that 
government  is  regarded  as  the  representative,  and  is  often  called 
“ the  State.”  It  is  very  important  to  understand  which  of 
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these  neanings  is  the  one  intended,  in  order  tliat  this  demand 
of  thi!  Democratic  party  in  Js'ational  Convention  assembled 
may  le  complied  with.  Did  that  party  mean  that  there  were, 
when  open  and  organized  resistance  to  the  military  forces  of 
the  t nited  States  ceased,  State  Governments  existing  in  the 
territc  ry  of  the  States  which  had  attempted  to  secede,  then 
and  ii)w  entitled  to  act  as  such  in  the  Union,  under  the  Con- 
stitntijii?  Or,  did  that  party  mean  that  the  people  occupying 
that  tisrritory  have  the  right  immediately  to  organize  such  State 
Governments,  and  through  them  exercise  and  enjoy  the  same 
rights  in  the  Union,  under  the  Constitution,  which  they  exer- 
cised ind  enjoyed  before  the  attempted  secession  ? 

Tin  re  is  also  another  ambiguous  expression,  immediately 
connejted  with  “States” — “their  rights  in  the  Union,  under 
the  Constitution.”  What  was  really  intended  by  “riglits”  in 
this  p irase,  others  would  call  functions  or  duties.  F or  example, 
what  one  would  call  the  right  of  a State,  through  its  Legis- 
lature, to  send  two  Senators  to  Congress,  another  would  call  a 
functiDn  to  be  performed,  or  a duty  to  be  fulfilled,  in  carrying 
on  th<  Government.  Exactly  what  was  meant  by  the  “ Union  ” 
is  nol  so  clear.  Some  of  the  members  of  the  ISTational  Con- 
venti(  n of  the  Democratic  party  may  have  understood  it  to 
mean  a Confederacy  of  sovereign  and  independent  States, 
thou^a  the  admission  as  to  secession  would  seem  to  conflict 
with  1 hat  view.  For  if  the  right  of  a State  to  secede,  and  the 
A^irgi  lia  and  Kentucky  resolutions  of  ’98-’99,  so  often  re- 
affirm ad  in  Democratic  platforms,  from  which  that  right  was 
consic  ered  to  follow  as  a necessary  and  logical  sequence,  be 
abandoned,  as  unsound  and  untenable  doctrines,  then,  the 
other  and  contrary  doctrine  must  be  true — that  the  Union, 
under  the  Constitution,  is  a Government — one  Government,  by 
the  organization  of  which  certain  powers  are  conferred  upon 
indiviiuals  who  take  them  in  a prescribed  mode  of  succession, 
for  general  and  national  purposes;  and  certain  powers  are 
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conferred  upon  other  individuals,  also  taken,  by  way  of  suc- 
cession, within  limited  spheres,  for  local  and  domestic  pur- 
poses. 

We  here  reach  the  question  which  really  underlies  the  whole 
subject  matter  of  the  discussion:  AVhat  is  the  nature  and 
character  of  the  Government  of  the  United  States  of  America? 
It  has  been  called,  by  a writer  of  high  reputation  (Mr.  John 
Austin),  a composite  State,  or  a supreme  federal  government, 
as  distinguished  from  a system  of  confederated  States,  or  a 
permanent  confederacy  of  supreme  Governments.  The  diffi- 
culty in  a composite  State  is  to  ascertain  where  the  supreme 
sovereign  power  is  vested.  “For,”  as  said  by  Mr.  Austin,  “ in 
every  society,  political  and  independent,  the  sovereign  is  ohe 
individual,  ov  one  body  of  individuals;  unless  the  so\eieign  be 
o)>c  individual,  or  one  body  of  individuals,  the  given  indepen- 
dent society  is  either  in  a state  of  nature,  or  is  split  into  two 
or  more  independent  political  societies.  Dut  in  a political  so- 
ciety, styled  a composite  State,  the  sovereignty  is  so  shared  by 
various  individuals  or  bodies,  that  the  one  sovereign  body 
whereof  they  are  constituent  members,  is  not  conspicuous  and 
easily  perceived.  In  a political  society,  styled  a composite 
State,  there  is  not  obviously  any  party  truly  sovereign  and  in- 
dependent ; there  is  not  obviously  any  party  armed  with  po- 
litical powers  incapable  of  legal  limitation.” 

This  difficulty  is  not  met  by  the  declaration  often  heard  that 
in  this  country,  or  according  to  the  American  theory  of  go- 
vernment, the  supreme  sovereignty  resides  in  the  people  of  the 
United  States.  In  a certain  sense  this  may  be  true.  Those 
who  exercise  the  sovereign  power  in  this  country  may  have 
derived  their  authority  from  the  people  more  directly  and  in  a 
mode  more  clear  and  apparent  than  in  other  countries  ; the 
oi’O’anization  of  our  Government  is  such  that  those  Mho  share 
in  the  sovereign  power  are  frequently  appealing  to  the  people, 
as  its  source,  for  a renewal  of  the  grant ; but  to  our  Govern- 
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nient,  considered  as  an  organized  government,  the  like  rules 
apply  as  to  all  other  governments.  We  must  not  confound  the 
law  o;‘  its  organization,  with  the  thing  organized  and  estab- 
lished. 

A certain  portion  of  the  people  of  this  country  vote  and 
elect  those  who  make  and  administer  the  laws.  But  it  is  the 
latter  and  not  the  former  who  constitute  the  government  in 
our  independent  political  society.  They  are  the  sovereign 
numb  31’,  and  as  said  by  the  same  learned  writer  : “ The  07ie  or 
the  nv.jnber  which  is  sovereign  in  an  independent  political  so- 
ciety 8 a determinate  individual  person  or  a determinate  body 
of  pel  sons.  If  the  sovereign  one  or  number  were  not  deter- 
minate or  certain,  it  could  not  command  expressly  or  tacitly, 
and  c )uld  not  be  an  object  of  obedience  to  the  subject  mem- 
bers cf  the  community.”  And  he  had  before  said  that  “a 
deteri  uinate  body  of  persons  is  capable  of  corporate  conduct, 
or  is  < apable,  as  a body,  of  positive  or  negative  deportment.” 

Unquestionably,  according  to  the  rules  which  have  been 
stated,  the  sovereign  power,  which  acts,  gives  commands, 
make  i and  enforces  law,  can  not  reside  in  the  voters.  There 
is  no  capacity  conferred  uqion  them  to  act  as  a body  at  all,  and 
yet  it  is  singular  how  a writer  so  learned  as  Mr.  Austin,  for- 
getting his  own  clear  ules,  should  say  of  our  Government: 
“ I be  ieve  that  the  sovereignty  of  each  of  the  States,  and  also 
of  th(  larger  State  arising  from  the  Federal  Union,  resides  in 
the  St -ites’ governments  as /omm^  one  aggregate  iorfy;  mean- 
ing by  a States’  government,  not  its  ordinary  legislature,  but 
the  bedy  of  its  citizens  which  appoints  its  ordinary  Legislature, 
and  which,  the  Union  apart,  is  properly  sovereign  therein.” 

It  has  been  a subject  of  study  with  me  for  years,  to  ascer- 
tain to  my  entire  satisfaction,  by  what  individuals  or  bodies 
the  so ereignty  in  this  country  is  shared.  I have  never  doubted, 
110  om,it  seems  to  me,  can  doubt  that,  assuming  we  have  one 
Gover  ament  as  before  shown,  the  sovereignty  is  shared  by  the 
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President  of  the  United  States,  the  two  Houses  of  Congress, 
and  the  Legislatures  of  the  several  States,  including  in  some 
of  the  States,  the  Governors  as  participating  in  legislative 
jaower.  The  difficulty  with  me  has  been  to  satisfy  my  sell  as 
to  the  political  status  of  the  Judiciary,  both  National  and 


State.  Whether  the  constitutional  judicial  tribunals  are  to  be 
regarded  as  subordinate  ministers  of  the  sovereign  and  su- 
preme power,  or  are  to  be  regarded  as  partaking  to  some  ex- 
tent at  least  in  the  sovereignty  ? But  this  question  I do  not 
now  propose  to  discuss,  nor  is  it  at  all  necessary  for  my  present 
purpose,  which  is  answered  by  showing  that  the  Legislatures 
of  the  States,  as  well  as  the  Senators  to  Congress,  elected  by 
them,  and  the  members  of  the  House  of  Rejiresentatives, 
elected  by  the  people  of  a State,  are  bodies,  or  persons  belong- 
ing to  bodies,  who  do  share  in  the  sovereignty  of  the  country. 

We  are  now  able  to  understand  the  qDOsition  of  a State  in 
the  Government,  which  expression  I prefer  to  that  of  the  rights 
of  a State  in  the  Union,  under  the  Constitution.  This  posi- 
tion requires,  among  other  things,  that  the  State,  by  a republi- 
can form  of  government,  shall  protect  the  persons  and  qiro- 
perty  of  those  of  the  people  of  the  LTnited  States  who  reside 
therein— this  being  the  great  object  and  purpose  of  all  go- 


i 


vernment  — that  the  Legislature  of  tl  3 State  shall,  from  time 
to  time,  elect  two  Senators,  and  direct  or  permit  the  election 
from  time  to  time  of  the  number  of  members  of  the  House  of 
Requ’esentatives,  which  may  have  been  apqiortioned  to  the 
State  ; and  also  appoint  the  number  of  electors  of  President 
and  Vice-President  to  which  the  State  may  be  entitled.  Is  it 
possible  that  any  one  can  claim  that  the  Government  of  the 
LTnited  States  cares  for  none  of  those  things,  and  that  those 
who  framed  the  Constitution  invested  no  individual  or  body 
with  power  in  reference  to  them  ? Can  it  be  q)Ossible  that  a 
State,  from  any  cause,  might  lapse  into  anarchy  — have  no 
organized  Government  — lose  the  power  or  means  to  protect 
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that  portion  of  the  people  abiding  in  its  territory,  become  dis- 
abled ;o  discharge  any  of  the  important  functions  and  duties 
impose  d by  the  Constitution,  and  that  for  these  evils,  there  is 
no  ren  ledy  or  redress  under  the  Constitution  ? 

Thi ! is  no  new  question.  It  was,  in  etfect,  considered  in 
the  c(  lehrated  case  of  Cohens  v.  Virginia,  by  Chief  J ustice 
MarsI  all,  who  said  : “A  constitution  is  framed  for  ages  to 
come,  and  is  designed  to  approach  immortality  as  nearly  as 
huma  1 institutions  can  approach  it.  Its  course  can  not  always 
betra  iquil.  It  is  exposed  to  storms  and  tempests,  and  its 
frame’s  must  be  unwise  statesmen,  indeed,  if  they  have  not 
proviced  it,  as  far  as  its  nature  will  permit,  with  the  means 
of  se  f-preservation  from  the  perils  it  may  be  destined  to 
encou  iter.  No  Government  ought  to  be  so  defective  in  its 
or«;an  zation  as  not  to  contain  witliin  itself  the  means  of  secur- 
ing  tl:  e execution  of  its  own  laws  against  other  dangers  than 
those  which  occur  ever}^  day.”  And,  in  Luther  v.  Borden, 
Chief  Justice  Taney,  contemplating  the  contingency  of  the 
establishment  by  a State  of  a military  government,  said  : ^‘Un- 
questionably a military  government,  established  as  the  perma- 
nent I ,a)vernment  of  the  State,  would  not  be  a republican  gov- 
ernment, and  it  would  be  the  duty  of  Congress  to  overthrow  it.” 
These  extracts  show  that  Congress  has  the  right  to  interfere 
in  cases  and  contingencies  threatening  the  destruction  and 
overthrow  of  the  Constitution  and  Government.  If  asked  to 
put  t le  linger  on  the  part  of  the  Constitution  which  confers 
such  power,  the  proper  answer  would  be  to  offer  the  whole, 
from  ;he  preamble  to  the  last  amendment.  But  it  might  also 
be  said  that  the  clause  already  referred  to,  as  following  tlie 
enum  iration  of  specific  powers,  which  authorizes  Congress  “ to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United 
State! , or  in  any  department  or  officer  thereof,”  is  an  ample 
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and  sufficient  grant.  Certainly  power  to  preserve,  protect  or 
enforce  the  different  parts,  necessarily  carries  with  it  jiower  to 
preserve,  protect,  and  enforce  the  whole.  If  there  be  aggression 
upon  or  danger  to  the  whole,  it  necessarily  extends  to  the  parts. 

So  I have  always  regarded  the  provision  of  the  Constitution 
referred  to  by  Chief  Justice  Taney,  as  amply  sufficient  to 
authorize  Congress  to  interfere,  as  well  where  there  is  no  gov- 
ernment in  a State,  as  where  there  is  a permanent  military 
government.  I read  that  provision : “ Congress  shall  guaran- 

tee to  every  State  in  this  Union  a republican  form  of  govern- 
ment”— and  I ask  in  what  sense  is  the  phrase  “State  in  this 
Union”  employed?  Does  it  mean  the  established  State  gov- 
ernment, for  example:  a military  government  established  as 
the  State  government?  Certainly,  the  guarantee  is  not  to  the 
State  government,  nor  to  the  State  with  its  established  govern- 
ment. The  guarantee  is  to  the  people  of  the  State — to  that 
portion  of  the  people  of  the  United  States,  residing  within  the 
territory  of  the  State. 

Can  it  be  claimed  that  there  being  a military  government 
established  as  the  permanent  government  of  the  State,  the 
guarantee  would  be  fulfilled  by  an  entry  into  the  State,  and 
the  overthrow  of  such  a government?  Would  that  be  giving 
to  the  people  of  the  State  a republican  form  of  government? 
Certainly  not.  Nothing  short  of  proper  steps  to  bring  into 
existence  such  a form  of  government  would  be  a substantial 
compliance  wdth  the  express  terms  of  the  guarantee.  Is  there 
any  imaginable  difference  between  a case  where  there  is  an 
established  military  government  and  w’here  there  is  a condition 
of  anarchy — no  government  of  any  kind  ? There  may  be  a dis- 
tinction between  such  cases,  but  it  is  clearly  a distinction  without 
a difference,  so  far  as  the  power  and  duty  of  Congress  is  involved. 

I now  present  again  the  direct  question — when  the  attempted 
secession  of  the  Southern  States  failed,  as  to  any  active  and 
organized  resistance  to  the  authorities  of  the  United  States, 


did  th(  condition  of  that  portion  of  the  people  of  the  United 
States,  residing  in  the  territory  of  those  States  present  a case 
proper  for  the  action  and  decision  of  Congress,  in  view  of  its 
general  power  to  preserve  and  protect  the  Constitution  and 
Cover  mient  of  the  United  States,  or  of  its  power  and  duty  to 
guarai  tee  to  the  people  of  a State  a republican  form  of  gov- 
ernme  it  ? 

Congress  substantially  decided  that  the  attempted  secession 
left  till  people  of  the  Southern  States,  without  governments 
to  pro  ect  their  persons  and  property,  and  through  the  instru- 
mentality  of  which,  the  important  functions  and  duties  devolv- 
ing or  the  States  under  the  Constitution  might  be  performed. 
Time  ( loes  not  suffice, to  enable  me  to  advert  to  all  the  circumstan- 
ces be  iring  upon  that  decision,  they  will  readily  present  them- 
selves to  any  unprejudiced  mind.  I will  say,  however,  that  it  is 
singul  xrindeed,  to  me, that  any  one  who  believed  that  it  was  right 
and  proper  to  repress  this  attempted  secession  as  a rebellion 
against  the  Government  of  the  United  States,  should  now  ad- 
vance  or  support  the  proposition,  that  persons  elected  and  qual- 
ified r nder  a government  organized  to  carry  on  that  rebellion, 
and  tl  le  bodies  of  which  they  were  members,  were  transmuted 
by  th(!  failure  of  their  attempt,  into  fit  and  proper  persons  and 
bodieu  to  share  in  the  sovereignty  of  that  very  government 
which  they  had  sought  to  destroy  and  overthrow — waging,  with 
that  I urpose  and  object,  a long  and  bloody  war. 

Such  a course  was  not  taken,  and  the  question  really  is, 
were  there,  when  Congress  did  act,  governments  in  the  South- 
ern S ates,  which  it  was  the  duty  of  Congress  to  recognize  as 
such,  and  which  precluded  its  interference?  Now,  such  gov- 
ernmonts  must  necessarily  have  been  constituted  of  persons. 


or  be  dies  composed  of  persons.  It  is  proper  to  guard  the 
mind  against  the  fallacy  that  there  can  be  such  a thing  as  a 
government  of  paper  or  parchment.  The  paper  or  parchment 
may  i how  the  plan,  or  the  law  of  the  organization  of  a gov- 
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eminent,  but  it  is  in  no  proper  sense  the  government.  All 
governments  are  governments  of  men,  that  is,  men — one  man, 
or  a body  or  bodies  of  men,  constitute  the  government.  As 
before  shown,  the  powers  of  government  may  be  shared  by 
men  or  bodies  of  men  in  an  infinite  variety  of  modes,  and 
although  our  Government  presents  a remarkable  instance  of 
such  a variety,  yet,  our  Government,  like  all  others,  is  a gov- 
ernment of  men.  But  under  our  form  of  government,  pre- 
scribed by  written  constitutions,  the  power  or  authority  of 
men,  or  bodies  of  men,  to  govern,  is  limited  as  to  time,  and  at 
the  expiration  of  such  time  the  power  or  authority  of  such 
men,  or  bodies  of  men,  wholly  ceases.  It  is  true,  they  might 
hold  over  and  become  a government  de  facto,  or  the  plan  or 
organization  of  the  government  might  provide  that  they 
should  continue  in  power  until  successors  were  elected  and 
qualified.  It  is  an  irresistible  conclusion,  that  where  there  is 
no  such  holding  over,  no  such  provision,  and  no  such  election 
of  successors,  the  government  ceases  to  exist. 

Now,  assuming  as  the  period  when  active  and  organized 
resistance  to  the  authority  of  the  United  States  ceased,  April, 
1865,  it  can  be  readily  ascertained  whether  the  persons  or  bodies 
of  persons  then  constituting  the  governments  of  the  Southern 
States,  were  at  the  time  of  the  action  taken  by  Congress,  or 
are  now,  in  possession,  dc  jure  or  de  facto,  of  any  power  to  act. 
I have  not  examined  the  Constitutions  of  the  Southern  States, 
with  a view  to  this  inquiry,  but  I am  well  acquainted  with 
some  of  them,  and  my  general  knowledge  on  the  subject  en- 
ables me  to  assert,  with  confidence,  that  the  powers  of  all  the 
legislative  bodies,  at  least,  had  long  expired  by  lapse  of  time, 
and  I believe  the  same  to  be  true  of  their  governors  and 
judges.  Certainly,  none  of  them  held  over,  and  no  one  ever 
heard  of  a provision  as  to  members  of  legislative  bodies,  that 
they  should  hold  until  their  successors  were  elected  and  qualified. 
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Ina(  ed,  we  know,  as  well  as  we  know  any  historical  fact,  that 
the  go /ernraents  organized  in  the  Southern  States,  and  as  such, 
engag(  d in  every  mode  their  organization  permitted,  in  waging 
war  against  the  United  States,  in  April,  1865,  ceased  to  exist. 
I do  not  admit  that  they  constituted  a proper  link  to  keep  up 
the  ccntinuity  of  the  governments  which  existed  in  April, 
1861.  On  the  contrary,  I am  clear  in  the  opinion,  that  their 
acts  ol  secession  and  rebellion  terminated  their  existence  as  law- 
ful ai  d constitutional  State  governments,  and  that  Congress 
would  have  been  justified  in  treating  any  of  their  territory,  of 
which  possession  might  have  been  obtained,  as  territory  ot  the 
Unite  I States,  and  governing  it  as  such.  But  I am  proposing 
to  shew  that,  at  any  rate,  the  link  was  broken  in  April  1865, 
and  fiat  any  governments  formed  in  those  States  after  that 
time,  ire  not,  and  could  not  be  in  regular  succession  either  with 
the  governments  existing  in  April  1861,  or  those  existing  in 
1865,  at  the  beginning  or  at  the  close  of  open  hostilities.  No 
one  h IS  ever  claimed  that  the  governments  which  Mr.  Andrew 
Johmon  brought  into  existence,  were  in  such  regular  succes- 
sion, lor  is  it  claimed  that  the  governments  organized  under 
the  r<  construction  acts  are  in  such  regular  succession.  It  is 
well  known  that  in  both  instances  action  was  had  upon  the 
assuni  ption  that  the  former  State  governments  had  ceased  to 
exist,  an  assumption  which  I have  endeavored  to  show  was 
entirely  correct. 

An  1 now,  returning  to  the  question  as  to  the  power  of  Con- 
gress, (no  one,  I believe,  claims  that  Mr.  Johnson  had  any  such 
powe:').  I think  I am  entitled  to  assert  that  if  Congress  has 
the  p<  over  to  interfere  in  any  case  in  reference  to  State  gov- 
ernments and  their  organization,  it  would  have  power  to  inter- 
fere i 1 such  a case  as  this. 

If  any  one  dissents  to  my  conclusion,  I ask  an  answer  to 
what  is  embraced  in  the  proposition.  Has  Congress  any  power 
or  jurisdiction  to  act  upon  a subject  matter  of  this  kind — to 
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interfere  in  any  case  of  like  kind  or  description  ? It  is  import- 
ant to  know  the  ground  of  dissent — whether  predicated  on  an 
objection  to  action  in  this  particular  case,  or  on  objection  to 
action  in  any  case  of  the  kind. 

This  brings  me  to  the  extract  from  the  declarations  in  the 
Democratic  platform : “We  regard  the  reconstruction  acts  (so- 
called)  of  Congress,  as  such,  usurpations  and  unconstitutional, 
revolutionary  and  void.”  And  the  first  remark  to  be  made  is, 
that  if  Congress  had  power  to  act  upon  a subject  matter  of  the 
kind,  whether  its  action  in  the  particular  case  was  wise  or 
unwise,  harsh,  unjust  and  oppressive,  or  just,  generous  and 
magnanimous,  such  action  can  not  be  regarded  as  unconstitu- 
tional and  void.  Persons  are  apt,  in  their  conclusions,  to  over- 
look what  it  would  seem  ought  to  be  sufficiently  obvious — the 
difference  between  what  is  and  what  ought  to  6r,  what  is  not  and 
what  ought  not  to  be.  So  they  confound  the  power  to  do  a thing 
with  the  right  to  do  a thing,  or  the  existence  of  a power  with 
its  abuse.  Where,  in  the  exercise  of  power,  that  is  done,  which 
they  regard  wrong  or  unjust,  they  are  led  to  deny  the  existence 
of  power,  forgetting  a principle  well  settled,  and  often  affirmed, 
that  the  abuse  of  power  is  no  argument  against  its  existence. 
There  are  many  powers  indispensable  to  the  very  existence  of 
a government,  liable  to  great  abuse,  and,  indeed,  often  abused, 
but  such  powers  do  and  must  exist.  And  when  they  are  exercised, 
or  action  is  taken  under  them,  by  those  in  whom  they  are 
vested  by  the  organization  of  the  government,  should  those 
who  succeed  them  in  authority  feel  at  liberty  to  declare  that 
such  action  is  void,  and  to  be  disregarded  as  if  never  had, 
because,  in  their  judgment,  it  was  unwise  or  unjust,  all  confi- 
dence in  government  would  be  destroyed.  It  is  an  universal 
principle  that  where  power  or  jurisdiction  is  delegated  to  any 
public  officer  or  tribunal  over  a subject  matter,  and  its  exercise 
is  confided  to  his  or  their  discretion ; the  acts  so  done  are  bind- 
ing and  valid  as  to  the  subject  matter;  and  individual  rights 
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will  not  be  disturbed  collaterally  for  anytliing  done  in  the  exer- 
cise of  that  discretion  within  the  authority  and  power  con- 
ferrt  d.  The  only  questions  which  can  arise  between  an  indi- 
vidu  al  claiming  a right  under  the  acts  done  and  the  public,  or 
any  person  denying  its  validity,  are  power  in  the  officer  and 
fraul  in  the  party.  All  other  questions  are  settled  by  the 
decidon  made  or  the  act  done  by  the  tribunal  or  officer, 
whether  executive,  legislative,  judicial,  or  special,  unless  an 
appeal  is  provided  for,  or  other  revision,  by  some  appellate  or 
supervisory  tribunal,  is  prescribed  by  law.”  Thus  spoke  the 
Supreme  Court  of  the  United  States,  in  a case  often  cited  as  to 
ques  tions  of  power  and  j urisdiction.  The  principle  is  applicable 
to  tl  le  action  of  Congress  in  this  case.  So  far  as  that  action 
has  hxed  rights  of  citizens  or  communities,  or  established  their 
status  or  position  in  the  Government,  as  there  is  no  appeal  from 
sucl  action,  it  is  fixed  and  irreversible.  So  far  as  that  action 
is  n.erely  legislative,  it  may  be  the  subject  of  modification  or 
rep€  al,  but  it  is  in  no  proper  sense  void. 

Tffien  it  is  said  that  any  action  taken  by  the  legislative 
department  of  the  Government  is  a usurpation  and  revolutionary, 
thos  e expressions  are  to  be  regarded  as  mere  epithets — sound 
and  fury,  signifying  nothing — but  the  expressions  unconstitu- 
tioih  d and  void  have  acquired,  from  their  use  in  judicial  proceed- 
ings and  decisions,  a more  fixed  and  definite  meaning.  When 
a cc  urt  is  called  upon  to  decide  a case,  and  finds  a rule  tor  its 
decision  prescribed  by  the  Constitution,  and  another  and  dif- 
fere  it  one  by  an  act  of  Congress,  it  simply  acts  upon  the  former 
and  disregards  the  latter,  if  clear  in  its  judgment  that  the  latter 
conJlicts  with  or  is  difl'erent  from  the  former.  This  is  all  that, 
in  j idicial  proceedings,  is  meant  by  an  act  of  Congress  being 
unc  institutional  and  void.  What  is  the  operation  and  efiect  of 
sucl  a decision  in  other  cases  than  the  one  decided,  and  upon 
the  other  departments  of  the  Government,  is  an  important 
que  ition,  but  it  is  one  I do  not  now  propose  to  discuss.  It  is 


( 


OF  THE  SOUTHERN  STATES. 


certainly,  however,  when  the  decision  of  the  liighest  court, 
binding  and  conclusive  in  the  particular  case,  as  before  shown. 

But  suppose  the  action  of  Congress  relates  to  a subject  matter 
which  is  not  properly  examinable  in  the  Supreme  Court;  or 
which,  if  examinable  at  all,  is  onlv  so  incidentallv,  and  tliat 
examination  may  not  lie  made  until  such  action  has  resulted  in 
fixing  the  rights  and  status  of  individuals  and  communities; 
which  rights  and  status  the  Supreme  Court,  upon  principles 
long  settled  and  established,  would  not  feel  at  liberty  to  inquire 
into,  or  disturb,  considering  itself  bound  bv  the  action  of  Con- 
gress.  Xow,  in  such  cases,  is  the  principle  correct,  that  an 
Executive  or  Congress  subsequently  coming  into  power,  though 
it  mav  bo  believed,  that  the  action  of  a former  Congress  was  not 
warranted  by  the  Constitution,  can  properly  treat  that  action  as 
void  ? F or  example,  when  Texas  was  admitted  into  the  Union, 
there  were  those  who  felt  that,  in  addition  to  the  doubt  as  to 
the  admission  of  Louisiana,  from  the  want  of  express  power  in 
the  Constitution  to  acquire  new  territory,  the  mode  adopted  by 
joint  resolution  instead  of  a treaty,  was  objectionable,  but  after 
the  act  was  done  and  accomplished,  no  one  ever  thought  of 
questioning  its  validity.  The  principle  applied,  that  though  it 
might  be  illegal  and  informal,  it  was  not  void,  and  being  done, 
its  validity  should  not  be  questioned. 

Hie  term  “void”  in  its  strict  technical  sense,  refers  to  acts 
and  transactions  “that  are  of  no  effect  whatever,  such  as  are  a 
mere  nullity,  and  incapable  of  confirmation  and  ratification.” 
Is  it  possible  that  the  Democratic  party,  in  its  platform, 
intended  to  use  the  word  in  that  sense?  The  governments  in 
some  of  the  Southern  States,  organized  under  the  aets  of  Con- 
gress, they  must  have  known  were  in  full  operation.  Did  the 
framers  of  that  platform  mean  that  all  acts  done  under  the 
authority  of  those  governments  were  to  be  held  by  those 
afterward  coming  into  authority,  under  a new  or  restored 
organization,  utterly  null  and  void?  It  is  very  certain  that  if 
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an  Iixecntive  and  Congress,  placed  in  power  by  the  Demo- 
crat! j party,  should  act  upon  such  an  opinion,  it  would  be 
directly  contrary  to  the  opinions  of  the  Supreme  Court  of  the 
United  States,  for  which  that  party  in  latter  times  (it  was  not 
so  fcrmerly)  express  so  much  reverence  and  respect. 

In  the  first  place,  it  has  been  recently  decided  that,  so  far  as 
the  Southern  States  and  their  governments  are  concerned,  the 
action  of  Congress,  in  providing  for  their  nfconstruction  is  a 
political  question,  of  which  it  is  not  proper  for  the  Supreme 
Couit  to  take  jurisdiction.  This  was  decided  in  the  case  of 
Geoigia  v.  Stanton.  The  court  expressly  say  that  they  can  not 
inteifere,  upon  the  application  of  a state,  with  the  action  of 
Congress,  because  “the  rights  for  the  protection  of  which  our 
authority  is  invoked  are  rights  of  sovereignty,  of  political 
juris  liction  of  government,  of  corporate  existence  as  a state, 
with  all  its  constitutional  powers  and  privileges.”  Failing  in 
the  attempt  to  draw  these  high  and  important  questions  from 
the  , urisdiction  of  Congress  into  that  of  the  Supreme  Court 
by  a direct  proceeding,  I believe  it  was  sought  to  do  so  indi- 
rect! yq  in  a private  proceeding,  by  an  action  for  false  imprison- 
men  or  upon  a habeas  corpus.  As  to  the  })ropriety  or  effect 
of  such  an  attempt  I will  not  now  speak.  The  case  was  con- 
tinu(id  and  no  decision  made. 

In  the  meantime  acts  of  Congress  have  been  passed  for  the 
adm  ssion  of  seven  States,  organized  under  the  reconstruction 
acts,  and  their  State  governments  have  been  recognized  by  the 
adm  ssion  of  their  senators  and  representatives,  and  the  effect 
of  this  action  upon  those  State  governments  has  been  clearly 
and  expressly  decided  by  the  Supreme  Court  of  the  United 
States.  I ask  your  attention  to  extracts  from  the  decision  in 
the  ( ase  of  Luther  v.  Borden,  7 Howard  34. 

It  was  said  of  the  question  whether  the  charter  government 
of  Ehode  Island  was  valid,  and  an  existing  state  government: 
“TIi3  question  presented  is  certainly  a very  serious  one,  for  if 
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this  court  is  authorized  to  enter  upon  this  inquiry,  as  proposed 
by  the  plaintiff,  and  it  should  be  decided  that  the  charter  gov- 
ernment had  no  legal  existence  during  the  period  of  time 
before  mentioned,  if  it  had  been  annulled  by  the  adoption  of 
the  opposing  governmnet,  then  the  laws  passed  by  its  legisla- 
ture during  that  time  were  nullities,  its  taxes  wrongfully 
collected,  its  salaries  and  compensation  to  its  public  officers 
illegally  paid,  its  public  accounts  improperly  settled,  and  the 
iudgments  and  sentences  of  its  courts  in  civil  and  criminal 
cases  null  and  void,  and  the  officers  who  carried  their  decision 
into  operation,  answerable  as  trespassers,  if  not  in  some  cases 
as  criminals.  When  the  decision  of  this  court  might  lead  to 
such  results,  it  becomes  its  duty  to  examine  very  carefully  its 
own  powers,  before  it  undertakes  to  exercise  jurisdiction. 
Certainly  the  question  which  the  plaintiff  proposed  to  raise  by 
the  testimony  has  not  heretofore  been  regarded  as  a judicial 
one  in  any  of  the  State  courts.  In  former  constitutions  of  the 
different  States,  after  the  Declaration  of  Independence,  and  in 
the  various  changes  and  alterations  which  since  have  been 
made,  the  political  department  has  always  determined  whether 
the  proposed  constitution  or  amendment  was  ratified  or  not  by 
the  people  of  the  State,  and  the  judicial  power  has  followed 
its  decision.’* 

•‘The  Constitution  of  the  United  States,  so  far  as  it  has  pro- 
vided for  an  emergency  of  this  kind,  and  authorized  the 
general  government  to  interfere  in  the  domestic  concerns  of 
the  State  government,  has  treated  the  subject  as  political  in  its 
nature,  and  placed  the  power  in  the  hands  of  that  depart- 
ment.” 


“The  4th  section  of  the  4th  article  of  the  Constitution  of 
, the  United  States  provides  that  the  United  States  shall  guar- 

antee  to  every  State  in  the  Union  a republican  form  of  govern- 
ment, and  shall  protect  each  of  them  against  invasion,  and  on 
application  to  the  legislature  or  the  executive  (when  the  legis- 
lature can  not  be  convened)  against  domestic  violence.” 


r 


20  itECOlSSTUVL'TlO^. 

‘ Under  this  article  of  the  Constitution,  it  rested  with  Con- 
er.  ss  to  decide  what  government  is  the  <!rtabhshed  one 
the  United  States  guaranteed  to  each  State  a rejm  ican 
government,  Congress  mnst  necessarily  decide  what  govern- 
ment is  established  in  the  State,  before  it  can  determine 
whether  it  is  republican  or  not.  And  when  the  senators  and 
rcresentatives  of  States  are  admitted  into  the  council  of  be 
nitioii,  the  authority  of  the  government  under  which  t iej 
aie  appointed,  as  well  as  its  republican  character,  is  recogniiasl 
h i the  proper  constitutional  authority.  And  its  decision  is 
b'liding  oil  every  other  department  of  government,  and  could 

nit  be  iiiiestioned  in  a judicial  tribunal. 

Now  you  will  observe  that  the  Democratic  party  declares 
V hat  the  Supreme  Court  has  pointed  out  as  so  disastrous  in  its 
e*ects_the  nullity  of  the  organization  of  State  Soverniiien  s 
It  also  declares  that  it  would  hold  invalid  and  null  what  t ^ 

S nprenie  Court  decides  would  be  binding  and  valid--the 
recognition  of  a State  government  by  Congress.  ^ 

, lear  result  of  the  decisions  of  the  Supreme  Court,  that  n 
matter  how  or  by  what  means  a state  government  is  organized 
ihat  recognized  by  Congress  is  the  constitutional  and  an  n 
, tate  government,  and  the  acts  of  its  constituted  authorities  are 
be  regarded  as  valid  and  binding.  It  seems  eertain  that 
those  who  put  tliis  declaration  into  the  Democratic  platform, 
could  not  have  well  considered  the  results  which  would  follow 

from  reducing  their  principle  into  practice. 

I know  that  there  is  an  interesting  history  connected  with 

this  declaration  in  the  Democratic  platform,  and  an  important 
or  commentary  upon  it,  sanctioned  by  the  -niiua  ion  o. 

Tts  author  for  Vice-President.  And  1 am  aware  ot  «n - 
nection  of  the  question  I have  been  discussing  with  the  torn 
Lenth  amendment  of  the  Constitution,  and  the  great  import- 
ance of  that  amendment.  These  matters  afford  topics  for 
extended  discussion,  but  I am  not  able  to  enter  upon  them 

this  evening. 
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